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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR AT TEZPUR 

 
 

Present : Sri A. K. Borah, 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 
 

MAC CASE NO. 77 / 2008 
 
 

1.  Kesang Tosmu    .................. Claimants 
 M/o deceased 
 
2. Sri Tsring Ngrup 
 B/o deceased 
 
 Both are resident of village - Kralling 
 P.O. – Kitpi, District – Tawang 
 Aurnachal Pradesh  
    

-Versus- 
 
1.  Union of India    .................. Opp. Parties 
 Represented by  

(i) Chief Engineer of GREF, 
 Vartak, Ketekibari, Tezpur 
 
 (ii) Commandant of GREF, 
 117RCC, GREF, C/o 99 APO 
 [Owner of the vehicle bearing Regd. No. 99E69430 (Tipper)] 
 
2. Sri Nima Lama 
 S/o Jangbu Lama 
 C/o Commandant of GREF, 
 117RCC, GREF, C/o 99 APO 
 [Driver of the vehicle bearing Regd. No. 99E69430 (Tipper)] 
 
 
3. Sri Lobsang Tsesing @ Dondup Tsering .......... Pro. Opp. Party 
  
 
 

ADVOCATE WHO APPEARS 
 

For the claimant  :-  S. Khan, Advocate 
 

For the Opp No. 1.&2 :-  Sri K. K. Sarma, Advocate 
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Date of Argument  :-  01-02-2016 
 
Date of Judgment  :-  03-02-2016 

 
 

J U D G E M E N T 
 
 

  This is a petition filed u/s 163 (A) of MV Act. 

 
  Brief facts of the case is that – 

 
  On 27-08-2007, the deceased Drema was proceeding from NGG 

on a truck as labourer, with the vehicle bearing Regd. No.99E69430. The 

accident took place at Landa road due to rash and negligent driving of the driver 

of the said vehicle, the vehicle capsized. As a result, the Drema died due to injury 

sustained by her in the accident. At the time of accident, deceased was a sole 

earning member of her family. Therefore, the claimants claimed Rs. 8 Lacs 

together with interest @ 18% per annum from the date of filing of the petition. 

 
  The Opp. Parties have contested the case by filing Written 

Statement. The WS filed by Ops contesting and controverting the averments of 

the petition stating inter-alia that the petition is not maintainable and there is no 

cause of action, the claim is hit by the principle of the waiver, estoppel and 

acquiescence, the suit is bad for non-joinder of necessary parties. The answering 

Ops denied all the liabilities. Save and except specifically admitted in this WS, the 

rest of the statements and allegations are denied. The age of the deceased was 

20 years as per PM report. The Ops denied the monthly income of Rs. 3,333/- as 

mentioned by claimants in the petitions. In fact, deceased draw salary of Rs. 

2,500/- per month. The answering OP again submitted a police case was 

registered being No. 8/07 u/s 279 / 337 / 338 / 304 (A) IPC against the driver 

who fled away after the accident. A sum of Rs. 1,88,839/- was deposited by the 

OP to the father of the deceased under the Workman Compensation Act. Hence, 

praying for dismiss the petition.  
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  Upon hearing of parties and pleadings, issues are framed as 

follows :- 

 
I S S U E S 

 
1. Whether the alleged accident took place due to rash and negligent driving 

of the driver of the vehicle No. 99E69430 (Tipper) ? 

2. Whether there was a contributory negligence on the part of the deceased 

leading to the accident in question ? 

3. Whether the claimants is /are entitled to claim compensation as prayed 

for and if so, from whom and to what extend ? 

 
  The claimant No. 2 has examined himself as a witness. Though OP 

did not adduce any evidence, but they duly cross examined the claimant’s 

witness. 

 
  I have also heard arguments, put forwarded by both parties. 

 
ISSUE No. 1 & 2 

 
  Both the issues have taken up together as they are inter related to 

each other. Examined claimant Tsering Ngrup stated that he along with his 

mother filed this compensation case. His sister, Drema was 29 years at the time 

of accident who was labour of GREF and earned Rs. 3,333/- by which she 

maintained their family. On 27-08-2007, deceased while proceeding from NGG on 

a truck from GREF bearing Regd. No. 99E69430 as a labour, due to rash and 

negligent driving of the driver, the driver lost control over the vehicle as a result 

the vehicle capsized and the deceased sustained grievous injuries and ultimately 

died. Accordingly, a case was registered under the Tawang P.S. case No. 8 / 

2007 u/s 279 / 337 / 338 / 304 (A) IPC. So claimant claimed Rs. 8 Lacs as 

compensation. Ext. 1 is the Form 54 and Ext. 2 is the PM report. Though the CW-

1 has been duly cross-examined by the OP, but the evidence as to due to rash 

and negligent driving of the driver of the vehicle, the accident took place where 

deceased succumbed to injury has remained unchallenged. The CW-1 admitted 

that they have received Rs. 1,88,832/- as a compensation under WC Act from 
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GREF. He further admitted that his mother is still alive. This much is the evidence 

of the claimants.  

 
  I have thoroughly perused the whole case record, including the 

evidence and the documents exhibited by the claimants. 

 
  It is a fact that in the instant case there is no eye witness 

produced by the claimants who could have stated that he has seen the rash and 

negligent driving of the driver of the offending vehicle as a result, said accident 

took place. In this connection, I may cited a case lawreported in 1995 ACJ 493 A. 

S. Sarma vs Union of India. 

 
  “ where it has been held that negligence means failure to exercise 

the required degree of care and caution. Negligence is the omission to do 

something which a reasonable man guided under consideration, which ordinarily 

regulate the conduct of human affairs would do, or bring something which a 

prudent and reasonable man would not do. Negligence is not always a question 

of direct evidence ; it is an inference to be drawn from proved fact. Negligence is 

not an absolute term but it is a relative one ; it is rather a comparative term ” 

 
  In the instant case, the claimant has vividly described the whole 

incident, which is corroborated with the facts of the claim petition. Beside that 

his evidence is supported by the documents exhibited. Admitting the accident, 

the OP themselves stated that they have been paid an amount of Rs. 1,88,832/- 

on account of compensation under the WC Act. Law is well settled that the 

admitted fact need not prove. So under such circumstances issue No. 1 is 

decided in favour of the claimant. Though OP raised a point that due to 

contributory negligence of the deceased, the aforesaid accident took place but 

there is no any evidence adduced by OP that the aforesaid accident was took 

place due to contributory negligence of the deceased.Hence, Issue No. 2 is 

decided negatively.  

 
ISSUE No. 3 

 
  Now, addressing to the question as to the extend to pay 

compensation to the claimant, the materials and record reveals that according to 
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the claim petition, the deceased was a 29 years old at the time of the accident. 

On the other hand, in Para No. 11 of the WS, the Ops stated that deceased was 

20 years according to PM report. In fact other than PM report, the claimant failed 

to produce any age certificate of the deceased. The law is well settled when 

there is no any authentic age certificate, the age mentioned in the PM report, is 

required to be taken consideration. As such here in the present case, the age 

mentioned in the PM report is 29. So, in the instant case the summery principle 

laid down by the Hon’ble Supreme Court in Sarla Verma vs. DTC, the multiplier 

taken for consideration of compensation would be 17.  

 
  Next question come as to the income of the deceased. According 

to the claim petition, the claimant stated that deceased earned Rs. 3,333/- per 

month from the OP as a labour. On the other hand, the OP, in WS stated that the 

monthly income of the deceased was Rs. 2,500/-. The claimant failed to produce 

any income certificate from the competent authority. In absence of any 

authenticate documents, the notional income of the deceased taken for 

consideration, since OP did not adduced any evidence that the deceased was 

unable to earn anything due to her any physical disability. An able bodied person 

can easily earn Rs. 100/- per day as labour.As the claimant has claimed that the 

deceased earned Rs. 3,333/- per month, so the income of the deceased shown 

by claimant cannot be stated to be excessive. Learned counsel for claimant 

submitted that though deceased was a spinster, but upon her income her mother 

and Tsering Ngrup were depend. So, it appears that only claimants are depend 

upon the income of the deceased. In Syed Basir Ahmed and others vs. Jamil and 

another, reported in AIR 2009 SC 1219 where in Col. 18, it has been held that – 

 
  “ On the question of deduction on account of personal expenses 

by the deceased, there is no set formula which could be applied in every cases to 

determine as to what should be the deduction on this account. The contention 

that deduction on that count cannot exceed 1/3rd on the ground that there is 

some statuary recognition in the 2nd schedule to the act for such deduction is 

untenable. The said deduction would depend upon facts and circumstances of 

each case. In the present case, no evidence was led on this point as well, in the 

absence of any evidence to the contrary the practice is to deduct towards 
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personal and living expenses of the deceased, 1/3rd of the income in case he was 

married and half (50%) if he was bachelor.” 

 
  In the instant case, the deceased was a spinster, so, 50% of the 

income is to be deducted with a presumption that had the deceased been alive, 

she could have expended 50% for her personal expenses.  

 
  Another point raised by Learned counsel for OP submitted that 

since for the death of the deceased a sum of Rs. 1,88,832/- was already awarded 

by the OP under WC Act to the father of the deceased. So, claimant is not 

entitled to get any compensation for the death of same person in this claim case 

u/s 163 (A) of MV Act. In this connection, I may cited a case law viz. Oriental 

Insurance Co. Ltd. vs. Dyamavva and others, reported in 2013 (2) TAC 1 (SC). In 

the said case, one port trust employee suffered injuries during course of 

employment and died. The claimant widow and dependants claim compensation 

u/s 166 of MV Act. The Port Trust deposited an amount of Rs. 3,26,140/- with 

WC Commissioner who released the same to the widow and daughter of 

deceased. The Claim Tribunal independently determine claim case of claimants 

and awarded compensation Rs. 11,44,400/- and ordered deduction of Rs. 

3,26,140/- already disbursed by the Commissioner. A sum of Rs. 8,18,300/- was 

ordered to be released to the claimant. The award of Tribunal, affirm in appeal 

by the Hon’ble High Court. The insurance company challenged the said order 

before the Hon’ble Apex Court. After due discussion, Hon’ble Apex Court upheld 

the impugned determination as made by Tribunal and High Court.  

 
  So in view of the aforesaid decision, in the instant case the 

computation of compensation is awarded as follows :- 

 
1.  Rs. 3,333/- x 12 x 17 / 2   =  Rs. 3,39,966/- 

2. Funeral Expenses   =  Rs. 5,000/- 

3. Loss of consortium   = Rs. 5,000/- 

4. Loss of estate    = Rs. 3,000/-  

Amount already received from  = ( - ) Rs. 1,88,832/- 
OP under WC Act    

      =  Rs. 1,64,134/- 
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O R D E R 
 
 

 In the result, the claim petition is allowed,awarding Rs. 1,64,134/- 

(Rupees one lac sixty four thousand one hundred and thirty four) only with 

interest thereon @ 6% per annum from the date of filing of the case till 

realisation. OP is further directed to clear the amount within a period of 90 days 

by way of account payee cheque in the name of claimant. Failing which, OP shall 

be liable to pay future interest at the same rate from date of filing of the petition 

till realisation.  

 
  Given under my hand and seal on this 3rd day of February, 2016. 

 

 

( A. K. Borah ) 
Member 

Motor Accident Claims Tribunal, 
Sonitpur :: Tezpur 

 


